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INTRODUCTION

In accordance with Local R. 7.1, Fed. R. Civ. P. 6(b)(1)(A), and this Court’s September 29
Otder (Dkt. 640), amicus curiae the Hamilton Lincoln Law Institute’s Center for Class Action Fairness
(“CCAF”) moves for an award of $60,690 in attorneys’ fees under Fed. R. Civ. P. 54(d). The request
represents a significantly discounted lodestar award for certain legal work in 2018, which was requested
by the Court and which led to a $6.2 million common benefit for class members. The modest request
represents a small fraction of the award CCAF is entitled to under common benefit principles. It does
not include any lodestar for time spent beyond responding to the Court’s requests. CCAF’s renewed
motion for guardian ad /item will be filed separately.

The Court previously granted CCAF’s motion to extend the time it could timely move for a
fee award. Dkt. 613. This order merely extended the time for the present motion; the Court has not
decided whether such “award is permissible and appropriate.” /d. at 3. While CCAF had hoped to
extend the motion until all work on this case concludes (zd. at 2), it understands the Court’s concern
that doing so may render the forthcoming order non-final and therefore extend uncertainty in the
case. Dkt. 642, Tr. 9/22/2020 (“Tt.”) at 19-20. To avoid this, the Court granted leave for CCAF to
move for all past attorneys’ fees by October 7 (Dkt. 641 & 640), so that the Court could resolve all
fee matters with entry of a final judgement.

In an effort to secure a final order as quickly as possible, CCAF files its motion 8 days early,
and does not oppose the Court changing the remaining briefing schedule accordingly. CCAF will not
appeal any determination on this motion. Tr. 30. To avoid uncertainty, CCAF will not apply for fees
for any other past work in this case besides the hours identified in this application.

CCAF attempted to confer and specifically asked whether parties would “would not oppose
the motion under certain circumstances.” Thornton, Labaton, and Lieff Cabraser oppose the motion.
The defendant and three ERISA firms take no position on the motion. The Special Master takes no

position except to the extent that he opposes payment from the common fund.
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SUMMARY OF THE ARGUMENT

In its Memorandum and Order setting plaintiffs’ fee award (“Fee Order,” Dkt. 590), the Court
observed that it “would consider ordering that CCAF be compensated for its work if it had the
authority to do so.” Fee Order at 12 n.3.

Two lines of authority support such an award. CCAF bases its fee motion on (1) the Court’s
orders, which effectively appointed CCAF to participate as amicus for certain purposes, and (2) the
substantial common benefit that CCAI’s participation generated. CCAF advocated for a reduced fee
award that no other party—not even the Special Master—thought warranted. Through multiple
filings, “CCAF brought expertise to the proceedings, which was often very helpful to the court.” /d.
at 12. The Court ultimately awarded counsel a little more than $60 million collectively, which will allow
nearly $15 million to return to the common fund for distribution to class members—which is $6.2
million more than the Special Master’s most expansive recommendation.

In an abundance of caution, the present fee requests seeks only discounted lodestar time for
work that satisfies both bases for the award. CCAF limits its request to work performed between
certain dates in 2018 when the Court unexpectedly called CCAF back to the case after a sixteen-
month hiatus. This work totals only $60,690 or less than 1% of the common benefit attributable to
CCAF’s responsive and thorough participation, a sliver of the 25% ($1.55 million) fee award that
might be justified from common fund principles.

CCAF believes that its fees should be paid by Class Counsel in proportion to each of their fee
awards. C£. Dkt.494 at 3 (ordering payment for the Special Master from Labaton, Thornong, and Lieff
in the ratio 47/29/24). But the common benefit basis for the fee award certainly also allows payment
from the common fund, which was improved by CCAF’s efforts.

WHEREFORE, CCAF respectfully requests that the Court award it $60,690 for past work in

this case under Fed. R. Civ. P. 54(d).
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MEMORANDUM IN SUPPORT OF THE MOTION
I. Background
A. CCAPF’s early participation as an amicus to the proceedings.

CCAF has played an active role in investigating the November 2, 2016 fee order (Dkt. 111),
since even before the reconsideration process formally began.

On November 10, 2016, David Goldsmith filed a letter which for the first time informed this
Court that errors had caused the time of certain “staff attorneys” to be incorrectly included on the
billing for both Thornton and one of the other Class Counsel firms. Dkt. 116 at 2. The extent of this
double-counting was approximately $4 million. /d at 3. While Class Counsel reviewed their
declarations prior to filing this letter, Mr. Goldsmith did no¢ then advise the Court that neither
Thornton nor Labaton bill “regular rates charged” to any paying client. Fee Order at 104. Nor did the
letter accurately advise that many of the supposed “staff attorneys” were not staff at all, but temporary
contract attorneys hired at rates of about $50/hout. Id. at 65. Much less did the letter disclose that
Class Counsel—unknown to ERISA counsel—had paid $4.1 million to a politically-connected Texas
attorney who performed no work in the case. The Goldsmith letter provides just one example of
Labaton and Thornton’s “cavalier indifference to their duty to provide the court with the accurate and
complete information necessary to make a properly informed decision concerning the most
appropriate amount to award in attorneys’ fees.” Fee Order at 127.

CCAPF’s involvement with this case began prior to the misleading November 10, 2016 letter.
The double-counting error was discovered by Boston Globe reporter Andrea Estes, who then
contacted CCAF director Theodore H. Frank on or about November 4, 2016 to ask questions about
the billing and class actions in general. Dkt. 125-1 § 30. Frank reviewed the fee papers and docket,
and wrote a detailed five-page letter memo concerning the billing, and the November 10, 2016
Goldsmith letter. Dkt. 125-2 (“Frank Memo”). The Frank Memo flagged several issues that Goldsmith

failed to address, including the misleading use of temporary contract attorneys at greatly inflated rates,
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the declining percentages generally awarded in “megafunds,” and the misrepresentation of the
Fitzpatrick article in the fee papers. /d. at 3, 5. Andrea Estes and Boston Globe further investigated
and reported on several of these issue in a thorough December 17, 2016 story on the erroneous billing.
The article quotes Frank extensively; Frank correctly inferred that the underlying double-counting
error was inadvertent, but that the misrepresentation of contract-attorney rates was pervasive. Dkt.
117 at 27. On February 6, 2017, the Court ordered the parties to respond to its suggestion to appoint
Judge Rosen as Special Master to investigate issues raised by the Boston Globe report, including
“whether the houtly rates plaintiffs’ counsel attributed to the staff attorneys in calculating the lodestar
are, as represented, what these firms actually charged for their services or what other lawyers in their
community charge paying clients for similar services.” /d. at 6-7.

On February 17, 2017, CCAF appeared and moved to be appointed guardian ad litem on
behalf of the class, or alternatively to participate as an amicus. Dkt. 126-1. In its initial amicus brief,
CCAF flagged a jurisdictional problem that might occur if the Special Master’s investigation extended
beyond November 2, 2017—which it did. Zd. at 12. CCAF argued that even if it were not appointed
guardian, the scope of the Special Master’s investigation should expand to encompass other issues
from the Frank Memo, including the misrepresentation of the Fitzpatrick study. /d. at 11. CCAF
further flagged the issue of declining percentages being awarded in megafunds and unnecessary churn
being performed in a case with relatively little discovery. Dkt. 154 at 13-15. CCAF additionally pointed
out that the undisclosed fee-sharing arrangement between the firms appeared to have misled the court
because ERISA counsel had actually received much less than the 1.8 multiplier Class Counsel claimed
for the case. /d. at 15. In fact, Class Counsel had paid themselves much more than the “corrected” 2.0
multiplier they claim, while giving ERISA counsel a relative pittance, unbeknownst to the Court. /d.

At the March 7, 2017, the Court granted leave for CCAF to participate and particularly
discussed the “intriguing issue” regarding the Court’s continuing jurisdiction beyond November 2,

2017. Dkt. 176 (Tt. 3/7/17) at 19. The Coutt therefore directed the parties to draft a Rule 60 motion
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to reopen the fee award. /d. at 20. The Court also directed Class Counsel to provide notice to the
class, as CCAF had suggested. /d. at 24. On March 8, 2017, the Court granted CCAF leave to file as
an amicus, and took its motion for appointment as guardian ad /litem under advisement. Dkt. 172 at
2. The Court has repeatedly confirmed that the motion for appointment as guardian ad /item remains
pending and under advisement. Dkts. 410 at 3; 445 at 2; 460 at 8; 549 at 2; 519 at 96; Tr. at 18.

On the same date, the Court appointed Judge Rosen to act as Special Master, and to prepare
a report addressing items including: “the accuracy and reliability of the representations made by the
parties in their requests for awards of attorneys’ fees and expenses,” and “the accuracy and reliability
of the representations made in the November 10, 2016 letter from David Goldsmith.” Dkt. 173 at 1-
2. CCAF filed another brief on March 20, 2017 concerning the stipulated Rule 60 motion and notice
plan, which the Court found “helpful” and allowed. Dkt. 192 at 2. The Court suggested a revised form
of notice on March 24, 2017, and invited CCAF to comment on it, which it did. Dkts. 187, 189.

The Special Master’s investigation was complicated by Class Counsel’s apparent concealment
of the Chargois arrangement, which did not come to light until the after close of depositions, buried
in Thornton’s (but not Lieff’s or Labaton’s) document production. Dkt. 357 at 87 n.66. The Special
Master’s 377-page Report and Recommendation was filed in lightly redacted form on June 28, 2018
(Dkt. 357, “Report”), and the voluminous exhibits became available in the following months.

B. The Court requests CCAF’s continued participation in the case.

On July 31, 2018, CCAF had not participated in the case for over sixteen months. On that
date, due to controversy about whether the Special Master could respond to class counsel’s objections,
the Court sua sponte directed that CCAF “shall, by 12:00 noon on August 6, 2018 state whether it
remains able to serve as guardian ad /item, state financial and other terms for doing so, and opine on
“the Court’s authority to permit the Master to address objections to his Report and related issues.”
Dkt. 410 at 3. CCAF provided this information, explaining that it would need to associate with outside

for-profit counsel and seek (discounted) compensation in order to accept appointment at that time.
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Dkt. 420. While CCAF initially offered in early 2017 to act as a guardian ad litem “at whatever rate
this Court sets in advance” including pro bono “if the Court feels it to be the best course” (Dkt. 126-
1 at 06), the case became unexpectedly complicated and delayed by discovery of the Chargois
arrangements, and class counsel’s scorched-earth litigation tactics, and CCAF’s resources were
stretched thin in 2018 because it had taken on other cases once it became clear that it would not be
participating in the 2017 investigation. /d. at 25. Nevertheless, CCAF attorneys put in their best effort
in answering the Court’s order and finding co-counsel, and discussed authority that supported asking
the Special Master to answer class counsel’s voluminous objections. /d. at 8-10. The Court adopted
this procedure. The same filing also observed that a named partner of Chargois & Herron LLP
provided free rent to former Arkansas State Treasurer and ATRS trustee Martha Shoffner, who was
later convicted political corruption, and that several Labaton partners had contributed to her political
campaigns. /d. at 18-20. These facts did not previously surface in the case; CCAF attorneys discovered
them through their research. The Court later inquired further into these topics through direct
examination, and ultimately made findings about them. Fee Order at 61. CCAF also argued that the
Special Master’s recommendations did not go far enough in reducing fees to class counsel. Dkt. 126-
1 at 21.

On October 11, 2018, the Court surprised CCAF again by asking whether it would participate
in a hearing four days later “in person or, if necessary, by telephone.” Dkt. 488. CCAF’s director
Theodore H. Frank attended that hearing and raised concerns about the proposed partial resolution
between the Special Master and Labaton, which would not resolve objections by all Class Counsel and
would arguably treat the other firms unfavorably relative to Labaton, creating unnecessary appeal risk.
Dkt. 496 (Tt. 10/15/2018) at 54-57. The Court advised Mr. Sinnott that it was “moving in his [Frank’s]
direction” regarding the proposed partial resolution. /d. at 93. The Court permitted CCAF—along
with Lieff and Thornton—to respond to the partial resolution before the next hearing on November

7, 2018, which CCAF was also allowed to participate in. /d. at 94. In its 23-page response filed
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November 5, 2018, CCAF took issues with several aspects of the partial resolution and the
fundamental approach to allocating the new fee award. Dkt. 515. CCAF objected that the Special
Master only advocated for $7.4 to $8.1 million to be reallocated to the class in the form of “remedies”
or sanctions, while otherwise endorsing the original 25% award. /d. at 18-19. CCAF argued that
baseline fee award in the case was too high, and that it should be adjusted to a reasonable fee award
before applying any sanctions. /d.

CCAF attorney Frank Bednarz attended the next hearing on November 7, 2018, where the
Court recalled one of CCAF’s earliest filings in the case—the Frank Memo filed February 24, 2017—
concerning the declining percentage award in megafund settlements. Dkt. 519 (Tt. 11/7/2018) at 103.
The Court asked CCAF to file on this topic. “Actually, I'd like to hear from CEI if it’s willing on this.
Because I believe I’'m correct that you cited some study that ended ten years ago about what is done
in mega fund cases. ... Why don’t you file it when the master is filing on the 20th.” /d. at 107-08.

Thirteen days later, CCAF filed its 38-page memo in support of a reduced $50 million fee
award, which discussed (1) empirical studies, including the misrepresented Fitzpatrick study, (2)
corrected lodestar crosscheck rates for contract and staff attorneys, (3) the overbilling apparent,
especially in comparison to the BONY Mellon matter, which had much more discovery, (4) the
inappropriate disparity in lodestar between Class Counsel and ERISA Counsel, (5) the relative lack of
risk when most of the billing was undertaken. Dkt. 522. All of these topics are discussed and analyzed
in the Court’s Fee Order awarding just over $60 million.

CCAF moved from the Competitive Enterprise Institute to the Hamilton Lincoln Law
Institute in February 2019 and continued participating. The Court granted CCAF leave to file two
memoranda in advance of the hearings on June 24-26, 2019 and also participate in these hearings.
Dkts. 549; 552. CCAF drafted a post-hearing memo that provided a detailed comparison between the
BONY Mellon and State Street billing and a detailed look at the billing descriptions of staff attorneys,

accompanied with nearly 500 pages of exhibits arranging this billing by timekeeper. Dkts. 583, -1, -2.
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In the Fee Order itself, the Court required the Special Master and CCAF to confer regarding
class notice. Dkt 590 at 155. More recently, CCAF flagged then-recent reporting that former ATRS
director George Hopkins had donated to a local politician, and then seven Labaton attorneys donated
thousands of dollars to the same politician ten days later—on the same days Hopkins was attending
mediation at Labaton’s New York offices. Dkt. 592-1 at 16-17.

C. The Court repeatedly finds CCAF’s contributions helpful.

Each time CCAF sought leave to file a brief, the Court allowed it, and the Court specifically
found several helpful to the coutt. E.g,, Dkt. 445 at 3; Dkt. 448 (Pub. Tt. 8/13/2018) at 20 (“I found
the memoranda you’ve submitted both in 2017 [and recently] to be helpful. For example, you’re the
one who identified the Rule 60(b) issue, which was helpful; and some of the authorities in your recent
briefs were -- recent brief were helpful, citing cases that I read with care, citing of the statement were
helpful.”); Dkt. 460 at 8; Dkt. 519 (Tt. 11/7/2018) at 96. The Count explained it allowed CCAF to
participate over three days of live testimony in part because “I found what Mr. Frank and you
submitted to be helpful.” See Dkt. 560 (T't. 6/24/2019) at 15. See also Tt. (9/22/19) 17.

The Court confirmed these findings in the Fee Order itself, which found that “CCAF brought
expertise to the proceedings, which was often very helpful to the court.” Fee Order at 12.

D. At its new home at HLLI, CCAF remains a § 501(c)(3) non-profit qualified to
receive attorneys’ fees for its legal work.

Fees to CCAF would assist its non-profit mission to advocate on behalf of class members.
CCAF is a sub-unit of the non-profit HLLI, which precludes CCAF attorneys from personally
profiting from any fee award. See Attached Declaration of M. Frank Bednarz (“Bednarz Decl.”), 9 6.
See also Dkt. 125-1 at 4 (describing identical rules governing CCAF as part of CEI).

While Hamilton Lincoln Law Institute (“HLLI”), as a non-profit, is limited in the total awards
of fees it may receive in any given five-year period, Rev. Proc. 92-59, 1992-2 C.B. 411, its non-profit

status does not preclude it from being awarded fees as any other counsel. Pro bono and/or non-profit
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representation does not preclude a request for attorneys’ fees of the same size that a for-profit firm
could recover. E.g., In re Primus, 436 U.S. 412, 429-31 (1978) (ACLU and NAACP); Blum v. Stenson,
465 U.S. 8806, 894-95 (1984) (pro bono publico representation not grounds for reducing attorneys’
tees); Cuellar v. Joyce, 603 F.3d 1142 (9th Cir. 2010) (“The fact that Cuellar’s lawyers provided their
services pro bono does not make a fee award inappropriate.”); Hutchinson ex rel. Julien v. Patrick,

636 F.3d 1, 16 (1st Cir. 2011) (affirming award to nonprofit Center for Public Interest).

IL. Argument

Two bases exist to justify an award of attorneys’ fees. First, an amicus may be awarded
attorneys’ fees for beneficial service provided at the Court’s request. Second, attorneys’ fees to CCAF
may be justified for the same reason class attorneys receive attorneys’ fees even in cases where no
statutory basis for fees exists: because of common benefit doctrine. CCAF acknowledges that a Court
has never awarded fees in similar circumstances, but it believes authority under both bases supports
its motion. Unlike most other courts to have decided whether to award an amuicus attorneys’ fees,
CCAF’s contributions resulted in an enormous common benetit to class members.

CCAF has conservatively pared down its request to only encompass greatly-discounted rates
for time spent both at the Court’s request and produced a common benefit for the class as reflected
in the Fee Order. These hours cover only the time spent (1) from July 31 to August 6, 2018—Dbecause
on the former date, the Court directed CCAF to respond to issues concerning the Special Master’s
participation by the latter date, Dkt. 410, and (2) from October 11 to November 20, 2018—because
the Court invited CCAF to participate in hearings on the former date, which led to it requesting a
memorandum addressing particular issues raised at the hearings and filed on the latter date: CCAF’s
38-page memorandum recommending an overall fee award of $50 million. Dkt. 522 (“Fee
Memorandum”). CCAF does not request fees for before or after these dates—unless and until it is
appointed guardian ad litem pursuant to its forthcoming renewed motion for appointment for the

limited purpose of defending the Court’s finalized Fee Order on appeal (and in that event will not
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seek fees for work before the date of appointment). For the sake of clarity and finality, CCAF
irrevocably waives any entitlement to fees for any past work not included in this request.

CCAF’s request amounts to only $60,690 for 218.4 hours worked, using deeply-discounted
houtly rates. The award equals a blended lodestar rate of $277.88, which is lower than the rate for the
least expensive associate billed by any Class Counsel firm—rates which were fully credited for the
purpose of conducting the lodestar crosscheck. Report at 173 (endorsed by Fee Order at 134).

CCAF believes its fees should be paid by the parties responsible: Class Counsel. That said, a
fee award premised on common benefit principles could also be paid by the beneficiaries. Given that
CCAPF’s involvement conservatively resulted in an additional $6.2 million benefit for the class, its fee
request represents less than one percent of the effective common fund—an eminently reasonable
fee by any measure.

A. Two independent basis exist to award CCAF fees in this case.

1. CCAF was effectively appointed amicus for some of its filings and its
efforts benefit the Court.

While amicus CCAF is not formally a party to the suit, it helped confer a multi-million dollar
benefit though this Court’s adoption of several key arguments to award an overall attorneys’ fee award
just over $60 million.

The Court requested CCAF’s participation, so CCAF may be awarded fees for the appointed
work it performed. “[A] federal court may charge the legal fees of amici cutiae to a party for services
rendered” if two conditions are met. Morales v. Turman, 820 F.2d 728, 731 (5th Cir. 1987). “First,
‘the court must appoint an amicus curiae who renders services which prove beneficial . . . [and] Second,
the court may then ‘direct [the fee] to be paid by the party responsible for the situation that prompted

2

the court to make the appointment.”” /d. (quoting 4 Am.Jur.2d Amicus Curiae § 7); see also Schneider
v. Lockheed Aircraft Corp., 658 F.2d 835, 853 (D.C. Cir. 1981) (finding similar standard to award fees

where amicus was also appointed guardian ad Zitem). A pure volunteer, however, is not entitled to
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fees. Morales.

Much of CCAF’s participation had a voluntary character, but the Court directed certain work.
For example, CCAF could have chosen to withdraw from the case entirely when the Court postponed
its ruling on the motion for guardian ad /litem. Further, in February 2017 CCAF further offered to
forgo fees as a condition of appointment if the Court believed its motives were impure. Dkt. 126-1 at
6. Thus, this case falls between the pure-volunteer case of Morales, where fees were precluded, and
the pure-appointment case of Schneider, where the court formally appointed a guardian ad Zitem.

The Court invited CCAF to serve as an amicus and to draft briefs responsive to the
proceedings. The Court’s July 31, 2018 offers among the clearest examples of appointment, because
the Court not only inquired whether CCAF would still serve as guardian ad ltem and under what
terms, it also directed CCAF to “address the Court’s authority to permit the Master to address
objections to his Report and related issues.” Dkt. 410 at 3. The Court then moved sua sponte to invite
CCAF to participate at hearings. Dkts. 488. At the November 7, 2018 hearing, it effectively appointed
CCAF as amicus again by requesting briefing on the overall fee award, to be filed within just 13 days.
Dkt. 519 (Tr. 11/7/19) at 107. CCAF had not yet written or even planned to write the Fee
Memorandum when the Court contemplated its filing. Dkt. 518. Instead, the Court commissioned the
Fee Memorandum in advance, and directed other parties to respond to it. /d. at 2. Arguments in Fee
Memorandum shaped subsequent proceedings, and the Court ultimately adopted several of CCAF’s
suggestions.

Most amicus briefs are written unsolicited by outside parties who choose their own topics. But
CCAPF’s filings August 6, November 5, and November 20 were made at the request of and with
advance permission from the Court. While the Court never appointed CCAF under pains of contempt,
the Court did request briefing that CCAF delivered professionally and in short amounts of time. For
this reason, CCAF believes the time spent from July 31 to August 6 and October 11 to November 20,

2018 falls within Morales' requirements because this participation has substantial character of the
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appointment of “an amicus curiae who renders services which prove beneficial.” 820 F.2d at 731.

The class (and the Court) derived benefit from this service. This class will receive $6.2 million
more under the Fee Order than what the class would have enjoyed if all the Special Master’s initial
Report were adopted and the maximum recommended sanctions imposed. Dkt. 590-1.

2. CCAPF’s numerous filings produced a substantial common benefit

Unlike most amicz, CCAF’s work in this case also generated a valuable common benefit for
third parties. This distinguishes CCAF from fee applicants who simply assisted courts. Contrast
MillerWohl Co., Inc. v. Comm’r of Labor & Indus. State of Mont., 694 F.2d 203, 205 (9th Cir. 1982)
(“These amici performed a valuable service for the court. Admirably fulfilling the role of amicus does
not, however, entitle them to compensation.”). Here, CCAF’s valuable service to the Court /ed to
valuable benefits for third parties whose common benefit fund has been enhanced by $14.38 million
over the original fee award and at least $6.2 million over the Special Master’s recommendation.
Dkt. 590-1.

Attorneys who create common benefits for others are entitled to fees based on general
equitable principles—the same principles that entitle plaintiffs’ attorneys to recover fees in spite of
the American rule in the absence of fee shifting statutes. “[A] litigant or a lawyer who recovers a
common fund for the benefit of persons other than himself or his client is entitled to a reasonable
attorney’s fee from the fund as a whole.” US Airways, Inc. v. McCutchen, 569 U.S. 88, 96 (2013)
(quoting Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980)); accord Vincent v. Hughes Air West,
Inc., 557 F.2d 759, 769 (9th Cir. 1977). The common fund doctrine is a “well-recognized exception
to the general principle that requires every litigant to bear his own attorney’s fees.” Boeing, 444 U.S.
at 478 (citing Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 257 (1975)). “The doctrine
rests on the perception that persons who obtain the benefit of a lawsuit without contributing to its
cost are unjustly enriched at the successful litigant’s expense. Jurisdiction over the fund involved in

the litigation allows a court to prevent this inequity by assessing attorney’s fees against the entire fund,
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thus spreading fees proportionately among those benefited by the suit.” Boeing, 444 U.S. at 478
(citations omitted).

In order to receive common benefits fees, a court must have some “reason for confidence
that the costs [of litigation| could indeed be shifted with some exactitude to those benefiting.” /n re
Volkswagen & Audi Warranty Extension Litig., 692 F.3d 4, 17 (1st Cir. 2012) (quoting Alyeska, 421
US. at 264 n.39). “These criteria are easily met where each member of a certified class has an
undisputed and mathematically ascertainable claim to part of a lump-sum [settlement| recovered on
his behalf.” Paul, Johnson, Alston & Hunt v. Graulty, 886 F.2d 268, 271 (9th Cir. 1989) (“PJAH’)
(cleaned up) (quoting Boeing, 444 U.S. at 497). This condition applies here because the underlying
settlement and plan of distribution establish a common benefit fund which will pay all qualified class
members a proportional pro rata share based on their recognized claim amount. See Dkt. 89 at 83.

Thus, by successfully arguing that the overall fee award should be reduced, CCAF
proportionally benefit a// class members and is entitled to a share of this benefit.

While CCAF does not represent a class member in this case, its fee award is justified for the
same reason that objectors’ fees may be awarded to attorneys that materially improve class benefits
though objection. For example, in In re Southwest Airlines Voucher Litigation, the Seventh Circuit
held that the district court erred in denying fees to a class-action objector. 898 F.3d 740, 745 (7th Cir.
2018) (directing the award of attorneys’ fees to CCAF for representing an objector who negotiated a
side-settlement that tripled relief available to class members). In Southwest, the district court denied
fees to the objector, finding that awarding fees to objector would somehow “undo” the settlement
agreement. /d. at 742. The Seventh Circuit held that class action settlement agreements should not be
read to bar objectors from requesting fees for their efforts in adding value. /d. Instead, such fee awards
apply general “common-fund doctrine to avoid wreaking unintended consequences” because it would
be inequitable for the objector’s lawyer to receive nothing despite tripling relief for the class. /d. at 746

(internal quotations omitted); accord PJAH, 886 F.2d at 271 (finding that attorneys should have been
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awarded fees above contingency agreement with their two estate clients because they recovered
common fund for the benefit of a class).

Here, CCAF alone argued for an overall fee award substantially lower than the $75 million
award Class Counsel obtained. While the Court did not reduce overall fees to $50 million as CCAF
recommended, it did reduce the fee award to $60 million, making available about $6.2 million more
available to class members than even the Special Master had recommended. The Special Master’s
recommendations largely left the originally $75 million award intact but applied other remedies and
sanctions to the 2017 fee award, which might have returned at most $8.1 million to the class. See
Report at 364-368, 376; Dkt. 590-1.

The $6.2 million figure is conservative: CCAI’s benefit is likely closer to the $14.4 million
difference from the original fee award and the ultimate Fee Order. This is because Special Master’s
partial resolution with Labaton diluted the original recommendations, and if the Court had adopted
the partial resolution, it would have needed to proportionally reduce sanctions against firms less
culpable for the underlying errors and misconduct than Labaton. Thus, if the Court followed the
Special Master’s recommendations, the class benefit likely would have been substantially less than the
maximum $7.4 to $8.1 million benefit the Report suggested. In any event, the Special Master’s
sanctions recommendations were notadopted, and the Court instead set an overall fee award of 20%,
more in line with CCAF’s approach. See Dkt. 522 at 5-6.

Therefore, CCAF provided a common benefit of ar/east $6.2 million over the Special Master’s
recommendations. It is entitled to an award from this common benefit fund.

B. CCAF conservatively requests a fee award of its discounted lodestar for work
performed at the Court’s suggestion that also resulted in a substantial
common benefit.

Though CCAF is legally entitled to much more, CCAF limits its fee application to seek only

discounted lodestar, and only for work that could be classified as both appointed and generated a
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common benefit for the class. CCAF confines its application to work performed from July 31 to

August 6, 2018 and October 11 to November 20, 2018, inclusive, as shown in the table below:

Hours Hours Discount
Attorney Position (class year) 7/31to | 10/11 to Rate Lodestar
8/6 11/20
Melissa A. Holyoak | Former President (2003) 1.5 2| $365/hr $1,277.50
Anna St. John Senior Attorney (2006) 3.2 3.1 $325/hr $2,047.50
M. Frank Bednarz | Attorney (2009) 51.7 1219 | $275/hr $47,740.00
Adam E. Schulman | Attorney (2010) 18.3 16.7 | $275/hr $9,625.00
Totals 74.7 143.7 - $60,690.00

To limit any collateral litigation,! CCAF seeks much less than its ordinary lodestar rates—
limiting hourly rates to the discounted rates it offered when applying for appointment as guardian ad
litem. Dkt. 451 at 15. These rates are much lower than rates class counsel billed the class for similarly
experienced attorneys. They are lower that rates CCAF attorneys have been awarded in other cases;
for example, if CCAF were paid based on its ordinary 2018 rates (id.), the lodestar would be $83,055.
Bednarz Decl. § 21. And even these rates are modest; if CCAF billed at the rates Lieff merely billed
their contract attorneys ($415 and $515/hour for those longer out of law school), the lodestar would
be $90,986.00, and billing for Lieff Cabraser associates and partners with similar experience would be
$95,781.00. /d. at 9§ 22-23.

Work over the two periods that CCAF identifies had the most character of being performed

at the Court’s request, whereas work before and after these dates was more voluntary in nature. The

I At last week’s hearing, Thornton and Labaton argued that CCAF “told the court that one of
the advantages of allowing their participation was they did it for free” (Tt. 28) and “it does seem a bit
inequitable that they’ve invited themself into this case sua sponte by filing an amicus brief and saying
they’re not going to get paid, and yet, here we are, they’re forcing the issue on the court at the 11th
hour.” Id. at 30-31. The premise is false. In February 2017 CCAF stated it was “willing to serve as
guardian at whatever rate this Court sets in advance, be it lodestar, a blended court-appointed rate
below lodestar, a single-digit percentage of any class recovery, or even, if the Court feels it to be the
best course, pro bono without compensation.” Dkt. 126-1 at 6 (emphasis added). The Court never set
terms in advance for CCAF’s work. See Bednarz Decl. 9] 27-30.
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Court unexpectedly summoned CCAF on July 31, 2018 to report on whether it would still serve as
guardian ad litem and under what terms and to “address the Court’s authority to permit the Master to
address objections to his Report and related issues.” Dkt. 410 at 3.

CCAF does not request fees for time spent between August 7 and October 10, 2018, because
most of these hours were dedicated to filing its amended motion for appointment as guardian ad litem
(Dkt. 451), which did not result in a clear common benefit to the class.?

On October 11, 2018, the Court again unexpectedly directed that CCAF “shall” answer by
the next day “whether it wishes to participate in the October 15, 2018 hearing in person or, if
necessary, by telephone.” Dkt. 488. CCAF understood from the sua sponte nature of the order and
the clause “if necessary by telephone,” that its presence was strongly desired. Theodore H. Frank
attended this hearing, where the Court invited CCAF to attend the November 7 hearing and file a
written response to the Special Master’s proposed partial resolution. Dkt. 496 (Tt. 10/18/18) at 62.

During the November 7 hearing, the Court asked CCAF to file a memorandum discussing a
topic it had not addressed in detail since 2017—the appropriate size of an overall fee award. Dkt. 519
(Tr. 11/7/19) at 107. While the accompanying minute order says that CCAF “may ... submit a
memorandum addressing the reasonableness of the award of approximately $75,000,000 in attorneys’
fees,” Dkt. 518 (emphasis added), the Court requested that CCAF write memorandum it did not
previously plan to write with a focus on any appropriate overall fee award. Dkt. 519 at 107. These
filings, and especially the Fee Memorandum also resulted in significant common benefit to the class.

Even though Theodore H. Frank attended the October 15 hearing, and even though his
attendance was found “helpful” (id. at 93), in an abundance of caution CCAF does not seek any fees
for Mr. Frank’s time. By 2018, he had delegated most responsibility for this case to Frank Bednarz

given the time commitments he then had preparing a Supreme Court case for argument. (Mr. Frank

2 Likewise, CCAF does not request payment for the Court’s directive for it to confer with the
Special Master on notice (Fee Order at 155).
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covered the October 15 hearing because he happened to be already scheduled to speak at a local law
school in Cambridge that evening.) CCAF voluntarily removes Frank’s time to avoid any collateral
dispute over staffing issues. Additionally, CCAF seeks no fees for the hours spent by Burch Porter,
the private law firm CCAF worked with to help prepare its filings in 2018. Each of these reductions
decrease the lodestar request by thousands of dollars.

C. A $60,690 attorneys’ fee award is eminently reasonable and below what CCAF
could legally request.

Courts may award fees from a common fund “either on a percentage of the fund basis or by
fashioning a lodestar.” In re Thirteen Appeals Arising out of the San Juan Dupont Plaza Hotel Fire
Litig., 56 F.3d 295, 307 (1st Cir. 1995). Under either rubric, CCAF’s request for $60,690 is well below
what it could reasonably request.

CCAF reckons its request based on an unmultiplied lodestar calculation: “the number of hours
productively spent on the litigation and multiplying those hours by reasonable houtly rates.” Id. at
305. But its request is independently justified by a percentage of the fund.

As for the rates, CCAF submits much lower rates than each of the four CCAF attorneys has
been awarded or used as a crosscheck by other courts. See Bednarz Decl. § 21. CCAF has submitted
discounted rates—ranging from $275 to $365/hour—much lower than the rates accepted by the
Court to cross-check Class Counsel’s fee award. /d. § 23.

As for the 218.4 hours claimed, this figure greatly undercount the time CCAF reasonably
expended. CCAF efficiently filed three substantive briefs in this period. Its attorneys prepared for and
attend two hearings in this period. CCAF, which had done little work on the case for sixteen months
before July 31, 2018, wrote a 25-page response to the Court’s order in just 7 days, which flagged the
political contribution issue no other party had examined. Dkt. 420. CCAF’s 23-page November 5 filing
argued against the partial resolution, which would have ill-served the class. Dkt. 515. And CCAF’s 38-

page Fee Memorandum and supporting declaration was written in less than two weeks. Dkt. 522. The
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hours requested do not include the time of two contributing attorneys and does not seek payment for
years of other work that the Court repeatedly found helpful.

As for the percentage, CCAF seeks /ess than 1% from a $6.2 million common benefit. When
objectors produce a common benefit their fees may be awarded as a percentage of that benefit like
plaintiffs’ attorneys. Southwest, 898 F.3d at 746 (characterizing CCAF’s 10% request of the market
value of the benefit as “modest”); Rougvie v. Ascena Retail Group, No. 15-cv-724, 2019 U.S. Dist.
LEXIS 28229, at *50 (E.D. Pa. Feb. 21, 2019) (applying 25% benchmark to benefit conferred by
objectors); Kaufman v. American Express Travel Related Servs., Co., 2016 WL 806546, at *13-*14
(N.D. IIl. Mar. 2, 2016) (awarding objector 34% of the value added to the class, nearly the same as
counsel’s 34.8% award); Lan v. Ludrof, No. 1:06-cv-114, 2008 WL 763763, at *28 (W.D. Pa. Mar. 21,
2008) (awarding objector 25% of the increase in benefit to the class). Based on the $6.2 million benefit,
CCAF would be entitled to as much as a $1.55 million fee award.

Other factors further confirm the award’s reasonableness. While the First Circuit has no list
of factors itself, district courts often consider: “(1) the size of the fund and the number of persons
benefitted; (2) the skill, experience, and efficiency of the attorneys involved; (3) the complexity and
duration of the litigation; (4) the risks of the litigation; (5) the amount of time devoted to the case by
counsel; (6) awards in similar cases; and (7) public policy considerations.” In re Neurontin Mktg. &
Sales Practices Litig., 58 F. Supp. 3d 167, 170 (D. Mass. 2014). Here, CCAF’s skill and efficiency have
earned it repeated praise.

Another factor stands out: the risk of non-recovery from this litigation. No “awards in similar
cases” exist because no award like the one CCAF requests has been requested—in part because
CCAPF’s role in policing attorney-fee requests is unique. Even though CCAF has provided millions of
dollars of benefit to the class, it cannot be certain that this fee motion will succeed: as this case
demonstrates, even after outside work results in improvement in direct benefit to the class, class

counsel routinely still oppose an objector’s entitlement to fees. £.g. McDonough v. Toys “R” Us, 80
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F. Supp. 3d 626, 660 (E.D. Pa. 2015); Southwest. While CCAF does not request a lodestar risk
multiplier, it would be entitled to one given the risk it bore given the risk of non-recovery.

D. Class Counsel should pay CCAF’s attorneys’ fees, but they may also be taken
from the common fund CCAF has enhanced.

As suggested by Morales, Class Counsel should ideally foot the bill for CCAF attorneys’ fees.
Morales, 820 F.2d at 731. Class Counsel may complain that the costs of the Special Master’s
investigation has reduced their effective award below lodestar, but as the Court found, this is
appropriate because their “unreasonable behavior has occasioned the need to appoint a master.” Fee
Otrder at 151-52. Class Counsel’s own conduct—including their failure to disclose the existence of the
Chargois arrangement until near the end of the discovery—necessitated the investigation, expanded
its length and complexity, and drove up its costs. For similar equitable reasons, CCAI’s fee award
should preferably be borne solely by Class Counsel rather than the innocent absent class.

“IT)he ‘common benefit’ theory is premised on a court’s equity power” United Steelworkers
of Am. V. Sadlowski, 435 U.S. 977, 979 (1978); accord Rodriguez v. Disner, 688 F.3d 645, 654 (9th
Cir. 2012). Where Class Counsel: (1) concealed a fee-sharing arrangement from co-counsel, the client
and the Court, (2) misrepresented their regularly “charged” rates, (3) greatly inflated the rates of
temporary attorneys if falsely suggested to have been billed at regular rates “charged” by the firms, (4)
misrepresented an empirical study in support of their request, (5) failed to timely correct their
declarations even after review, (6) concealed the fee-sharing arrangement from the Special Master
appointed to investigate the billing, (7) ran up fact discovery costs by retaining seven experts to opine
about matters of law, (8) engaged in bellicose and frivolous motion practice in an effort to derail the
Court, (9) repeatedly ran up their own costs by opposing helpful amicus briefs, and (10) lied under
oath in live testimony concerning their conduct—it would be highly inequitable to require the class to
foot the bill for both class counsel and again for HLLI, when class counsel alone created the necessity

of CCAF’s participation through their own conduct. See Southwest, 898 F.3d at 747 (ordering objector
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fee payable from class counsel); In re Petrobras Secs. Litig., 320 F. Supp. 3d 597, 601-02 (S.D.N.Y.
2018) (debiting objector’s fees from class counsel’s award), vacated on other grounds 786 Fed. Appx.
274 (2d Cir. 2019); Hendricks v. Statkist Co., 2016 WL 5462423, at *16 (N.D. Cal. Sept. 29, 2016),
att’d on this point sub. nom Hendricks v. Ference, 754 Fed. App’x 510, at 513 n.1 (9th Cir. 2018)
(finding it “appropriate and justified” to pay objector’s counsel from class counsel’s fee); McDonough,
80 F. Supp. 3d at 651 (decreasing class counsel’s fee award to pay objector’s counsel because class
counsel’s fiduciary responsibility was only fulfilled “on the second try”); In re Ikon Office Solutions,
194 F.R.D. 166, 197 (E.D. Pa. 2000) (taking objector’s fee “from class counsel’s award to avoid
dilution of the settlement fund”); Duhaime v. John Hancock Mut. Life Ins. Co., 2 F. Supp. 2d 175,
176 (D. Mass. 1998) (“because his objections improved the settlement for the class, [objector’s]
attorneys in fact shared with class counsel the work of producing a beneficial settlement. It is
appropriate that they also share in the fund awarded to recognize the cost of producing the benefit to
the class.”); cf also Radcliffe v. Expetian Info Solutions, 794 F. App’x 605, 608 (9th Cir. 2019)
(“Settling Counsel were duty-bound to reimburse the class for the waste of settlement funds caused
by the ethical conflict in Radcliffe I’). As between the class members (or ERISA counsel) and Class
Counsel, “equity requires that the loss, which in consequence thereof must fall on one of the two,
shall be borne by him by whose fault it was occasioned.” Nes/in v. Wells, 104 U.S. 428, 437 (1882).
That said, while CCAF believes its fees are more equitably taxed to Class Counsel, it does not
disclaim attorneys’ fees awarded from the common fund on common benefit principles. Giving that
the fee is approximately 1% of the benefit obtained, the Court would be well within its discretion to

order fees from the common fund.

CONCLUSION

Amicus CCAF respectfully requests that the Court award it $60,690 in attorneys’ fees under

Fed. R. Civ. P. 54(d).
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Respectfully submitted,

Dated: September 29, 2020 s/ M. Frank Bednar.

M. Frank Bednarz (BBO No. 676742)
HAMILTON LINCOLN LAW INSTITUTE
CENTER FOR CLASS ACTION FAIRNESS
1145 E Hyde Park Blvd. Unit 3A
Chicago, IL 60615

Telephone: 801-706-2690

Email: frank.bednarz@hlli.org

Theodore H. Frank (pro hac vice)
HAMILTON LINCOLN LAW INSTITUTE
CENTER FOR CLASS ACTION FAIRNESS
1629 K Street NW

Suite 300

Washington, DC 20006

Telephone: 202-331-2263

Email: ted.frank@hlli.org

Attorneys for Amicus Curiae
Hamilton Lincoln Law Institute
Center for Class Action Fairness
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CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 7.1(A)(2)

I certify that on September 27, 2020, CCAF emailed counsel for the parties and counsel for
the Special Master in a good faith effort to narrow or resolve the issues raised in this motion.
Thornton, Labaton and Lieff Cabraser opposes CCAI’s motion. McTigue Law, Keller Rohrback,
Zuckerman Spaeder, and the defendant take no position on the motion. At the time of filing, counsel
for CCAF has not heard the position of defendant or the remaining plaintiffs firms. The Special Master
advised he takes no position on the fee motion, “except to the extent that he opposes any payment
from the common fund.”

Dated: April 27, 2020

s/ M. Frank Bednarz
M. Frank Bednarz

CERTIFICATE OF SERVICE

I certify that on September 29, 2020, I served a copy of the forgoing on all counsel of record by filing
a copy via the ECF system.

Dated: September 29, 2020
s/ M. Frank Bednar.
M. Frank Bednarz
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DECLARATION OF M. FRANK BEDNARZ

I, M. Frank Bednarz declare as follows:

1. I have personal knowledge of the facts set forth herein and, if called as witness, could
and would testify competently thereto.

2. I am an attorney licensed to practice law in the Commonwealth of Massachusetts and

State of Illinois.

HAMILTON LINCOLN LAW INSTITUTE

3. I am an attorney with the non-profit Hamilton Lincoln Law Institute’s (“HLLI”)
Center for Class Action Fairness (“CCAF”). CCAF has been a part of HLLI since January 2019, and
has existed either independently or under other organizations’ umbrellas since 2009.

4. CCAPF’s mission is to litigate on behalf of class members against unfair class action
procedures and settlements. CCAF’s work in this and other cases has won class members hundreds
of millions of dollars and has received national acclaim. See, e.g., Andrea Estes, Judge Orders Boston
law firm to repay millions in inflated legal fees, BOSTON GLOBE (Mar. 1, 2020); 9th Circ. Judge Sees
‘Obvious Error’ in $45M Battery Deals, https:/ /www.law360.com/articles /1193395 /9th-circ-judge-
sees-obvious-error-in-45m-battery-deals, LAW360 (Aug. 28, 2019); Perry Cooper, Smart Phone Battery

Deal Approval Lacked Detail, 9th Cir. Says, https://news.bloomberglaw.com/class-action/smart-

phone-battery-deal-approval-lacked-detail-9th-cir-says, BLOOMBERG LAW (Sept. 16, 2019); Adam

Liptak, When Lawyers Cut Their Clients Qut of the Deal, N.Y. TIMES (Aug. 13, 2013) (naming
CCAPF’s founder Ted Frank “the leading critic of abusive class action settlements”).

5. CCAF has been successful, winning reversal or remand in over a dozen federal appeals
decided to date. F.g., Pearson v. Target Corp., 968 F.3d 827 (7th Cir. 2020); Frank v. Gaos, 139 S. Ct.
1041 (2019); In re Lithium lon Batteties Antitrust Litig., 777 Fed. Appx. 221 (9th Cir. 2019)
(unpublished); /n re Google Inc. Cookie Placement Consumer Privacy Litig., 934 F.3d 316 (3d Cir.

2019); In re EasySaver Rewards Litig., 906 F.3d 747 (9th Cir. 2018); In re Subway Footlong Mktg.
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Litig:, 869 F.3d 551 (7th Cir. 2017); In re Tatget Corp. Customer Data Sec. Breach Litig., 847 F.3d
608 (8th Cir. 2017); In re Walgreen Co. Stockholder Litig., 832 F.3d 718 (7th Cir. 20106); In re
EasySaver Rewards Litig., 599 Fed. Appx. 274 (9th Cir. 2015) (unpublished); /n re BankAmetica Corp.
Secs. Litig., 775 F.3d 1060 (8th Cir. 2015); Pearson v. NBTY, Inc., 772 F.3d 778 (7th Cir. 2014);
Redman v. RadioShack Corp., 768 F.3d 622 (7th Cir. 2014); In re MagSate Apple Power Adapter
Litig., 571 Fed. Appx. 560 (9th Cir. 2014) (unpublished); In re Dry Max Pampers Litig., 724 F.3d 713
(6th Cir. 2013); In re HP Inkjet Printer Litigation, 716 F.3d 1173 (9th Cir. 2013); In re Baby Products
Antitrust Litigation, 708 F.3d 163 (3d Cir. 2013); Dewey v. Volkswagen, 681 F.3d 170 (3d Cir. 2012);
Robert F. Booth Trust v. Crowley, 687 F.3d 314 (7th Cir. 2012); Nachshin v. AOL, LLC, 663 F.3d
1034 (9th Cir. 2011); In re Bluetooth Headset Prods. Liab. Litig., 654 F.3d 935 (9th Cir. 2011).

6. The CCAF attorneys who worked on this case—including myself—are paid a regular
salary that does not vary with the result in any case. We do not receive a contingent bonus based on
success in any case. In fact, such a bonus would be contrary to the LR.S. restrictions on § 501(c)(3)
public interest law firms like HLLI.

7. Tax law limits the amount that HLLI can receive in attorneys’ fees over a five-year
period to no more than 50% of its total annual expenses on its legal program.

8. CCAF attorneys have billed thousands of hours in dozens of cases where no fees were
paid to CCAF, even in cases where CCAF was successful on appeal or at the district-court level.

9. CCAF regularly passes up the opportunity to seek fees to which it is legally entitled.
In Classmates.com, for example, CCAF did not make a fee request and instead asked the district court
to award money to the class; the court subsequently found that an award of $100,000 “if anything”
“would have undercompensated CCAF.” In re Classmates.com, No. 09-cv-0045-RAJ, 2012 WL
3854501, at *11 (W.D. Wash. June 15, 2012).

CCAPF’s EXPERIENCE, SKILL, EFFICIENCY, AND LODESTAR
10. In terms of counsel’s experience, I am is a 2009 graduate of University of Chicago Law

School who previously served as a patent-litigation associate at Goodwin Procter LLP in Boston,
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Massachusetts.] I’ve made numerous appearances in federal district court and worked on several
appeals. Recently, my argument prevailed in an appeal to order self-interested class action objectors
to disgorge so-called “objector blackmail” (fees paid simply for dropping an appeal) for the benefit of
class members. Pearson v. Target Corp., 968 F.3d 827 (7th Cir. 2020). This precedent will be valuable
to class members—and also to plaintiffs’ counsel. In fact, Lieff Cabraser has favorably cited it against
an apparent selfish objector in In re Wells Fargo & Co. Shareholder Derivative Litigation, No. 3:16-
cv-05541-JST (N.D. Cal.).

11. Although CCAF does not seek payment for any of his time in this case, Theodore H.
Frank supervised this case in 2017 and continued to provide strategy and direction. He graduated from
University of Chicago Law School in 1994 with high honors and as a member of Order of the Coif
and Law Review, and where he had an Olin Fellowship in Law & Economics and a Public Service
Scholarship. He clerked for the Honorable Frank H. Easterbrook of the Seventh Circuit and worked
at prominent “Big Law” firms in Washington, DC, and Los Angeles for ten years, handling complex
litigation for plaintiffs and defendants. He successfully argued before the Supreme Court, and has
argued in the federal courts of appeals dozens of times. Prior to founding CCAF, he also served as
the first head of the AEI Legal Center for the Public Interest. He founded CCAF in 2009 and co-
founded HLLI in 2019.

12. CCAF’s and HLLI’s former president Melissa Holyoak was recently appointed
Solicitor General for the State of Utah. She graduated Order of the Coif from the University of Utah
S.J. Quinney College of Law in May 2003. In the fall of 2003, she began working as an associate in the

Washington, DC, office of O’Melveny & Myers LLP. While at O’Melveny, she managed complex

I Among other things, I managed teams of contract attorneys, which to my knowledge were
always billed to his paying clients as costs, even when we represented plaintiffs with few documents
(such as universities) opposing defendants with vast quantities of relevant documents, and even when
the contract attorneys performed sophisticated legal or technical analysis or translated key documents
from foreign languages—all frequent occurrences in patent litigation. I continue to find it appalling
that ordinary people are effectively billed higher rates for these services than corporations pay.
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commercial and financial services litigation, argued before the Fifth Circuit Court of Appeals and
other federal and state courts, deposed witnesses, and authored various motions and briefs in state
and federal trial and appellate courts. Ms. Holyoak joined CCAF in July 2012 and co-founded HLLI
in 2019. At CCAF she has argued numerous cases in federal district and appellate courts.

13. Anna St. John is a 2006 graduate of Columbia Law School, where she was a James
Kent Scholar. After law school, she served as a law cletk for the Honorable Rhesa H. Barksdale on
the U.S. Court of Appeals for the Fifth Circuit, and worked as an associate in the Washington, DC,
office of Covington & Burling LLP. While at Covington, she managed complex insurance litigation
on behalf of policyholders and white collar investigations, in connection with which she engaged in
nearly all forms of written and document discovery, deposed and defended dozens of witnesses, and
authored various motions and briefs in state and federal courts. From October 2014 until the present,
she has served as Deputy General Counsel to The Washington Ballet. In March 2015, she joined
CCAF. Since joining CCAF, she has argued numerous cases in federal district and appellate courts.

14. Adam Schulman is a 2010 graduate of Georgetown University Law Center. Upon
graduation, he served as a fellow at the Student Press Law Center. Thereafter, he joined CCAF in
2011. Since then he has made numerous appearances in federal district and appellate courts.

15. In terms of counsel’s efficiency, CCAF attorneys litigated this case efficiently with
218.4 hours of attorney time in its requested lodestar, covering time from July 31 to August 6 and
October 11 to November 20, inclusive. In this time, CCAF prepared for and attended two hearings
and filed three substantive memoranda, Dkts. 420, 515, and 522.

16. This table sets forth CCAF’s fee request:

Hours Hours Discount
Attorney Position (class year) | 7/31to | 10/11 to Rate Lodestar
8/6 11/20
Melissa A. Holyoak | Former President (2003) 1.5 21 $365/hr $1,277.50
Anna St. John Senior Attorney (2006) 3.2 31| $325/hr $2,047.50
M. Frank Bednarz | Attorney (2009) 51.7 1219 | $275/hr $47,740.00
Adam E. Schulman | Attorney (2010) 18.3 16.7 $275/hr $9,625.00
Totals 74.7 143.7 - $60,690.00
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17. This time includes the time spent on the memoranda, preparing for and attending
hearings, and various ancillary filings. Unlike Class Counsel’s lodestar, it excludes travel time (unless
the time was also spend working on the case). I view CCAF’s total lodestar as a reasonable expenditure
of time for researching and drafting the memoranda, accompanying declarations, preparing for and
attending the hearings, and monitoring the litigation during these dates. The nature of the case required
us to be familiar with the entire timeline of the case and voluminous record of the Special Master’s
investigation, which developed during our 16 months of inactivity in the case that spanned from
March 2017 to July 2018. We needed to review and be able to write about and argue about filings,
orders, and hearing transcripts from the Special Master’s hundreds of exhibits—and of course the
detailed Report and Recommendation itself.

18. I am particularly proud of the 38-page November 20 filing (Dkt. 522), which I
substantially wrote myself in less than two weeks, which spans myriad topics, incorporates significant
research into Class Counsel’s billing, and recommends awarding an overall fee award of $50 million.

19. I was the primary responsible attorney in this case over the relevant period. I
substantially drafted all of the memoranda in 2018 onward and prepared for and attended the
November 7, 2018 hearing. I did not bill travel time. Ms. Holyoak coordinated with Gary Peeples and
conferenced with Mr. Frank regarding the October 15 hearing. Adam Schulman and Anna St. John
both reviewed and revised drafts, with Adam conducing legal research on the topics raised by our
memoranda and closely monitored the litigation. CCAF will make its detailed billing available upon
request.

20. The risk of nonpayment was high: Because CCAF does not and cannot agree to quid
pro quo settlements to withdraw or neuter filings in exchange for cash payment, CCAF likely could
only receive payment if there is a court award after its participation was successful—and even then,

CCAF cannot cite another example where an amicus was paid for such work.
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CCAP’s BILLING RATES

21. CCAF requests only heavily discounted rates as we had offered the Court in our
Amended Motion for Appointment as Guardian Ad Litem. Dkt. 451 at 15. Under CCAF’s 2018
regular billing rates, the lodestar figure would be $83,055. Courts have awarded CCAF fees using its
2018 billing rates—or higher rates—for the purpose of calculating lodestar or as a lodestar crosscheck.
However, even CCAF’s 2018 rates do not reflect the fair market value for CCAF attorneys, and so
even this lodestar figure would be too low.

22. As an example, Lieff Cabraser billed contract attorneys at $415/hour and $515/hout
for those with more than 12 years’ experience—even when the attorneys were temporary workers
receiving about $50/hour. Dkt. 367-2. Under these rates, CCAF’s lodestar would be $90,986.00.

23. Even higher rates were credited to non-contract, non-staff attorneys by Class Counsel.
The rates and lodestar would be as shown below had HLLI employed similar rates to Lieff Cabraser
(note that no non-contract/staff attorney less senior than the class of 2009 was billed by Lieff

Cabraser, so a staff attorney rate was used to approximate Adam Schulman):

CCAF Attorney Comparison Lieff Lieff CCAF Lodestar
(class year) Attorney (class year) Rate Hours
Melissa A. Holyoak (2003) | Daniel Seltz (2003) $605/hr 3.5 $2,117.50
Anna St. John (2006) Michael Miarmi (2005) $575/hr 0.3 $3,622.50
M. Frank Bednarz (2009) | Daniel Leathers (2009) $435/hr 173.6 $75,516.00
Adam E. Schulman (2010) | James Leggett (2012) $415/hr 35 $14,525.00
Totals 218.4 $95,781.00
24, I am confident that CCAF’s efforts in advocating for a $50 million fee award were

more efficient than Class Counsel’s efforts in defending its 2016 fee award. The stakes are simply
asymmetrical: Class Counsel was trying to keep millions of dollars it already deposited, and CCAF had
little chance of ever recovering its fees. At any rate, CCAF spent its time efficiently, especially in view

of the large common benefit we helped create.
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25. CCAF had a duty to review the case, settlement, and fee award issues holistically to
ensure they were making the best arguments and to conduct a good-faith review of the relevant case
filings and case law, with much of this work overlapping among the issues.

26. CCAF does not seek separate reimbursement for any expenses that it might be entitled
to for proceedings in this court, including thousands of dollars of travel and accommodation expenses,
and legal research costs.

CLASS COUNSEL’S SUGGESTION THAT CCAF BAIT-AND-SWITCHED

27. At last week’s hearing, Thornton and Labaton suggested that CCAF somehow tricked
the Court into considering the present fee request. Labaton argued that CCAF “told the court that
one of the advantages of allowing their participation was they did it for free” (Dkt. 642
(Tt. 9/22/2020) (“Tt.”) at 29) and Thornton opined “it does seem a bit inequitable that they’ve invited
themself into this case sua sponte by filing an amicus brief and saying they’re not going to get paid,
and yet, here we are, they’re forcing the issue on the court at the 11th hour.” /d. at 30-31. Class
Counsels’ suggestion is false.

28. In February 2017 CCAF stated it was “willing to serve as guardian at whatever rate
this Court sets in advance, be it lodestar, a blended court-appointed rate below lodestar, a single-
digit percentage of any class recovery, or even, if the Court feels it to be the best course, pro bono
without compensation.” Dkt. 126-1 at 6 (emphasis added). Of course, the Court never set any
conditions for CCAF to work as guardian ad /item, and when the Court inquired about terms for
work—over seventeen months after CCAF made the above representation—it clearly articulated that
it would need to be paid given the changed conditions and even provided specific discounted hourly
rates. Dkt. 451.

29. In early 2017, CCAF had a relatively light workload. (Workload is of paramount
consideration for a small non-profit public interest law firm with only five attorneys, only two of which
work full-time). Moreover, CCAF envisioned—as the Court did—that the Special Master’s

investigation would conclude by fall 2017. None of these assumptions held true on July 31, 2018, and
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CCAF was extremely busy as it explained in its August 6 filing that it could not serve as guardian ad
litem without compensation. Dkt. 420 at 25. Had it been appointed then, CCAF would have needed
to associate with private counsel, Burch Porter of Nashville, Tennessee, in order to keep up with the
document-heavy record. (In CCAF’s forthcoming renewed motion for appointment, no such
association will be necessary in order to defend the court’s fee order on appeal.)

30. All of this is academic because CCAF was never appointed guardian ad Zitem. For this
reason, the discounted rates proposed by CCAF on August 13, 2018 (Dkt. 451 at 15) do not limit the
fee request—this earlier motion for guardian ad /item resembles an offer not accepted, much like
Mr. Frank’s remarks in 2017 that CCAF at that time would have been willing to serve if the Court
requested an appointment on a no-fee basis. CCAF has nevertheless chosen to apply for conservative
rates simply to minimize arguments available to Class Counsel.

MEET AND CONFER

31. In an attempt to narrow the issues for this motion, I emailed all other parties on
September 27, 2020. In particular, I was curious whether Class Counsel might not oppose CCAF’s fee
request if we did not seek fees from those firms. This possibility occurred to me at the hearing when
Ms. Lukey indicated that while Labaton generally opposed HLLI’s fee request, “the work that they’ve
done was clearly for the class, and the law in the class action area, as the court well knows, is that if
services are rendered on behalf of the class, it’s the class that pays the attorneys’ fees. We have no
standing to comment on that. But what I would say is, if everybody agrees that the class shouldn’t be
paying their fees, then the answer is you can deny their fees and deny all their pending motions now,
let the finality occur and let Lieff Cabraser’s appeal goes go forward.” Tr. at 29. Presumably Labaton
itself, representing the named plaintiff could oppose the award from the common fund, but Labaton
itself has no standing to oppose an award from the common fund, and perhaps—I thought—no

objection. In my email, I sought to discern whether a narrow agreement could be made on this issue:

We believe that fees ought to be paid by the three class counsel firms, but we
recognize that under common benefit principles, our fees might also be paid
from the common fund. We are still considering whether the motion will
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request fees from class counsel or from the common fund. The motion would
expressly waive entitlement to any other attorneys’ fees for work through this
date.

Please advise at your earliest convenience your position on the motion, and
whether you would not oppose the motion under certain circumstances, and
whether you wish to meet and confer on mutually agreeable conditions for the
request.

32. However, all three Class Counsel firms advised they opposed the motion
unconditionally. The Special Master advised he takes no position on the fee motion, “except to the
extent that he opposes any payment from the common fund.” The defendant and all three ERISA

counsel firms took no position on the motion.

I declare under penalty of perjury under the laws of the United States of America that that the
foregoing is true and correct.

Executed on September 29, 2020, in Chicago, IL.

M., Frank Bednar.
M. Frank Bednarz
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